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Dear Mr. Nemir: 

You ask whethI,:: the Greater Texoma Utility Authority [hereinafter 
the Authority] ma); contract with the city of Denison to acknowledge 
Denlson's exclusf?,t right to provide water service to certain 
geographical areas of Grayson County. Certain of these areas comprise 
service areas of thz Authority. In effect, you inquire as to whether 
the Authority may llind itself to provide service within these areas 
only with the consl?llt of the city of Denison. 

The Greater 1'e:xoma Utility Authority was created by the Sixty- 
sixth Legislature, Acts 1979, chapter 97. The Authority Is a con- 
servation and reclmation district pursuant to article XVI, section 59 
of the Texas Comjtitution. Initially, the jurisdiction of the 
Authority included only the cities of Denison and Sherman. However, 
additional areas hme been annexed by the Authority. In 1983, the 
city of Denison requested that the Authority formally agree not to 
provide water servt,:e to certain areas of Grayson County served by the 
city of Denison. 

to article XVI, tzection 59 is vested with certain gove&uental 
functions. Among ,cllese functions is the duty to determine the persons 
to whom and the conditions upon which any water owned by the district 
is sold. The court held that such governmental functions are in the 
nature of police ptxrers and that: 

The police power of a government or of a 
governme:1:al agency can never be abdicated or 
bargained away, and is inalienable even by express 
grant. 

Id. at 134. - 
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The attempt of the Alchority to bargain away its governmental 
duty to the city of Denison is in direct conflict vith Banker and is 
therefore unenforceable. However, such a contractual provision is 
unnecessary in the present situation. 

Both the city of DelLson and the Authority are regulated by 
article 1446~. V.T.C.S., the Public Utility Regulatory Act (PURA) as 
retail public utilities. Section 49(a) of PURA provides: 

'Retail public utility' means any person, 
corporation, waiisr supply or Sewer service 
corporation, munL:ipality, political subdivision 
or agency. or cooperative corporation, now or 
hereafter operat:lug, maintaining, or controlling 
in Texas facilitL,?s for providing retail utility 
service. 

As such, section 50(2) of PURA requires both entities to obtain a 
certification of convenience! and necessity for any area they seek to 
serve : 

Except as otherwise provided in this article no 
retail public ut3lity may furnish, make available, 
render, or extend retail public utility service to 
any area to which retail utility service is being 
lawfully furnishad by another retail public 
certificate of prlblic convenience and necessity 
that includes t:x area in which the consuming 
facility is located. 

As provided in section 50(2) of PURA. only one retail public utility 
may obtain a certificate oj' convenience and necessity for any given 
area. The city of Deniscxl is certificated by the Public Utility 
Commission to provide water service within certain areas of Grayson 
county. The Authority therefore may not be certificated for that 
area. The result is that t:he Authority cannot nor need not bargain 
away a governmental right which it does not possess. 

SUMMARY 

The Greater 'I'rxoma Utility Authority may not 
contract with tha city of Denison to acknowledge 
Denison's exc1usix.e right to provide water service 
to certain geographical areas of Grayson County, 
some of which <,omprise service areas of the 
Authority, and bind itself to provide service 
therein only with the consent of the city of 
Denison. 

Very truly yours L-LAG a 

JIM MATTOX 
Attorney General of Texas 
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